
/Date of Meeting: October 12, 2022 
 

# 1 
BOARD OF SUPERVISORS 

PUBLIC HEARING 
STAFF REPORT 

 
SUBJECT: Proposed Conveyance of Approximately 3.2 Acres of 

County Property – Ashburn North Park & Ride Lot 
 
ELECTION DISTRICT(S):  Broad Run 

CRITICAL ACTION DATE: At the pleasure of the Board 
 
STAFF CONTACT(S):  Valmarie H. Turner, County Administration 
     Courtney R. Sydnor, County Attorney’s Office 
 
PURPOSE: To consider a proposed agreement whereby the County would sell approximately 3.2 
acres of land to NRP Properties LLC (NRP). The subject property consists of a parcel designated 
as Parcel Identification Number (PIN) 040-38-3790 and a portion of a parcel designated as PIN 
040-38-1852 (Subject Property). 
 
RECOMMENDATION(S):  Staff recommends the Board of Supervisors (Board) forward the 
proposed sales contract (Attachment 1) to a future Business Meeting for action, pending final 
resolution of outstanding issues concerning the draft contract as outlined below. 
 
 
BACKGROUND: The County received a proposal from NRP to purchase the Subject Property 
for the purpose of constructing a 450-unit mixed-income, multi-family, rental building, and related 
amenities.  As part of the proposal, NRP would also construct certain recreational facilities on land 
retained by the County adjacent to the Broad Run.  On January 18, 2022, the Board voted (8-0-1: 
Glass absent) to direct staff to negotiate a proposed written agreement with NRP and to return to 
a future public hearing with the written agreement for the Board’s consideration. 
 
Subject Property:  The Subject Property consists of two parcels of County owned land, with a 
combined area of approximately 4.86 acres.  The property is located along the south side of Russell 
Branch Parkway, east of Waverly Court in Ashburn; the rear portion of PIN 040-38-1852 is 
adjacent to the Broad Run (Figure 1).  The Subject Property is located approximately one-quarter 
mile from Kincora and approximately three-quarters of a mile from One Loudoun.  It is currently 
used as the Ashburn North Park & Ride Lot, which is planned for closure. 
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Figure 1: Vicinity Map 

 
 
Proposed Sale and Development:  Described in greater detail below, NRP proposes to combine 
approximately 3.2 acres of the County property with an adjacent parcel (PIN 040-38-5620) to 
construct a 450-unit multifamily rental building; 25 percent of the units would be income-
restricted.  NRP would also construct certain recreational amenities on land adjacent to the Broad 
Run, which would be retained by the County.  The proposed multifamily development would 
require rezoning approval.  An affiliate of NRP has a pending application (ZMAP-2020-0011) to 
rezone the adjacent parcel from the PD-OP zoning district to the R-24 Multifamily Residential 
zoning district for development of up to 178 multifamily units, which would require at least six 
affordable dwelling units.  That application has been inactive since November 2020, pending the 
outcome of NRP’s effort to secure a contract for purchase of the Subject Property.  If the Board 
does not approve the proposed sale to NRP, the applicant may proceed with the existing rezoning 
application for the adjacent parcel. 
 
If the Board approves the draft sales agreement, the existing rezoning application would be revised 
(or replaced with a new application) to propose development of a 450-unit multifamily building 
extending across both the County property and the adjacent parcel as further described below.  Sale 
of the Subject Property to NRP would be contingent upon the Board’s approval of the rezoning 
application.   
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Summary of Proposed Contract: 
Purchase Price 
• Proposed purchase price is $14.81 per square foot for approximately 139,392 square feet (3.2 

acres) – approximately $2,064,396 
o PIN 040-38-3790 – 1.6 acres (69,696 sf); assessed at $637,020 (~$9.14/sf) 
o PIN 040-38-1852 – 3.26 acres (142,005 sf); assessed at $879,400 (~$6.19/sf) 
o NRP has represented that this is purchase price for adjacent parcel that NRP has under 

contract; it is more than the 2022 assessed value of the County parcels. 

Development Scope 
• Mixed income multifamily rental community of 450 units 

o A single five-story building 
o Attached structured parking and on-site resident amenities 
 6.21 acre adjacent parcel (under contract to NRP affiliate); and 
 Approximately 3.2 acres from the Subject Property; exact acreage determined upon 

subdivision of the property 
o Affordability Commitments 
 75% market rate (~337) 
 25% affordable units (~113) 

• 15% at 50% AMI (~68) 
• 10% at 80% AMI (~45) 

 The price control period would be extended to 40 years 
 Affordable units dispersed throughout the building with unit sizes/bedroom counts in 

proportion to market rate units 
o Mixed Use Component 
 Minimum 3000 square feet of non-residential space offered to the County and/or local 

non-profits, free of charge, to provide services such as financial literacy or first-time 
homebuyer counseling to County residents 

 Minimum 6000 square feet of commercial/retail space fronting on Russell Branch 
Parkway 

• Recreational Facilities 
o Connection to Linear Parks & Trail system along the Broad Run frontage 
o Kayak launching dock with related parking, loading and unloading areas on property 

retained by the County with vehicular access from Russell Branch Parkway 
o Pedestrian/bike trail from Russell Branch Parkway to new trailhead 

• Conceptual Layout for the multifamily development and recreational facilities is included in 
Attachment 2 

• Offsite Sidewalk/Trail 
o Off-site sidewalk and shared use path connections (missing links) along Russell Branch 

Parkway between Subject Property and Loudoun County Parkway 
o Approximate location of missing links is shown on Attachment 3 
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Development Responsibilities 
• NRP is responsible for pursuing all necessary land use and development approvals, and to 

construct the improvements described above at its cost. 
• NRP will submit and diligently pursue approval of a rezoning application, including proffer 

statement, that is consistent with the contract terms.  The contract authorizes the County 
Administrator to sign the land development application necessary to include the Subject 
Property as part of the rezoning application; the County Administrator would sign the 
application on behalf of the Board as the property owner. 

• NRP acknowledges that the contract does not bind the Board to approve the rezoning 
application. 

• Settlement is anticipated to occur following rezoning approval once a plat has been approved 
separating the parcel to be sold to NRP from the residue parcel to be retained by the County. 

 
Ashburn North Park & Ride Lot 
• Section 8 of the draft contract requires the County to close the commuter parking lot currently 

operated on the Subject Property within 90 days after rezoning approval. 
• Department of Transportation and Capital Infrastructure has confirmed that this requirement 

is consistent with its operational plans for closure of that facility. 
 
ISSUES: 
Cost of Recreation and Trail Facilities:   
At NRP’s request, the draft contract (Section 7(a)) includes language allowing NRP to withdraw 
the rezoning application and terminate the contract – at any time before final Board decision – if 
NRP determines that it will be unable to obtain rezoning approval upon terms and conditions and 
subject to proffers acceptable to NRP in its sole discretion.  NRP also included a provision (Section 
7(c)) that, in the event NRP determines the Recreational Facilities and/or Offsite/Sidewalk Trail would 
be cost prohibitive, NRP may propose alternate proffers for Board consideration.  This language would 
not relieve NRP of the referenced obligations altogether, but it would allow them to negotiate 
either alternate improvements or cash-in-lieu payments to the County as part of the proffers.  These 
provisions were prompted by NRP’s concern (i) about the unknown cost of the right-of-way or 
easement acquisition for the offsite pedestrian facilities along Russell Branch Parkway; (ii) that 
the topography of the land adjacent to the Broad Run may result in cost-prohibitive construction 
costs for the pedestrian access to the proposed kayak launch, particularly if the access is required 
to be fully ADA-accessible; and (iii) the costs of any unforeseen proffer requests that may arise 
during the rezoning process.   
 
Commitment to Purchase Upon Rezoning Approval:  If the Board approves a rezoning application 
for NRP’s proposed multifamily development extending across the Subject Property and the 
adjacent parcel (which is owned by a third-party), development of the County’s property would be 
linked to development of the adjacent property.  NRP has proposed that settlement will occur 
within nine months after rezoning approval, but no later than December 31, 2024.  Section 4 of the 
contract requires NRP to pay an initial deposit of $206,000 upon execution of the agreement and 
an additional deposit of $294,000 prior to the Board’s public hearing on the rezoning application 
(for a total of $500,000), plus a further supplement of $50,000 if NRP requests to extend the 
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settlement date for an additional 30 days beyond December 31, 2024.  In the event that NRP refuses 
to go to settlement (after the rezoning application is approved), the County’s only remedy would 
be to terminate the contract and retain the full deposit.  NRP offered the additional deposit of 
$294,000 (paid prior to the Board’s public hearing on the rezoning application) to mitigate the risk 
to the County of NRP’s failure to proceed to settlement after the rezoning application is approved. 
 
Additional Edits Requested by NRP:  NRP recently requested additional edits to certain legal terms 
included in the draft sales contract.  County staff continues to discuss final resolution of those 
terms with NRP.  The requested edits do not affect material terms such as the purchase price or 
proposed development scope.  Nonetheless, staff recommends that the Board defer final action on 
the proposed sales contract until all legal terms in the document are finalized. 
 
FISCAL IMPACT:  Since the Ashburn North Park and Ride Lot is planned for closure, the 
proposed sale to NRP provides an opportunity for the Subject Property to be returned to the 
County’s real property tax rolls.  Furthermore, the County would receive consideration for the sale 
in the form of the purchase price of approximately $2,064,396 ($14.81 per square foot) and the 
Recreational Facilities that NRP will construct, at its cost, on the portion of the Subject Property to be 
retained by the County adjacent to the Broad Run. 
 
ALTERNATIVES:  The Board may forward the proposed sales contract to a future Business 
Meeting for action, pending resolution of all outstanding legal issues concerning the draft 
document.  Alternately, the Board may determine that it no longer wishes to proceed with the 
proposed sale as contemplated in the draft contract. 
 
DRAFT MOTIONS: 
 
1. I move that the Board of Supervisors forward Proposed Conveyance of Approximately 3.2 

Acres of County Property – Ashburn North Park and Ride Lot to a future Business Meeting 
for action, pending final resolution of the outstanding legal issues concerning the draft sales 
contract. 

 
OR 
 
2. I move an alternate motion. 
 
ATTACHMENT(S): 
 
1. Proposed Real Estate Purchase and Sales Contract 
2. Conceptual Site Plan 
3. Pedestrian Connectivity Exhibit 
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REAL ESTATE PURCHASE AND SALES CONTRACT 

This real estate purchase and sales contract (the “Contract”), dated as of   , 2022, 
is by and between the BOARD OF SUPERVISORS OF LOUDOUN COUNTY, VIRGINIA, 
a body politic (“Seller”), and NRP PROPERTIES LLC, an Ohio limited liability company 
(“Purchaser”) (Seller and Purchaser collectively, the “Parties,” or each individually, a “Party”).  

RECITALS 

R-1 Seller is the owner of a parcel of real property of approximately 3.26 acres of land, 
which is identified by Loudoun County Parcel Identification Number (PIN) 040-38-1852, and 
another parcel of real property of approximately 1.6 acres of land, which is identified by PIN 040-
38-3790 (collectively, the “County Parcels”).  The County Parcels are located at 45151 Russell 
Branch Parkway.  

R-2 The County Parcels are partially improved and currently used as the Ashburn North 
Park and Ride Lot (“Commuter Lot”), which is proposed to be closed. 

R-3 Purchaser desires to purchase an approximately 3.2 acre (approximately 139,392 
square feet) portion of the County Parcels (said portion referred to herein as the “Sale Property”); 
to combine the Sale Property with an adjacent parcel of land, PIN 040-38-5620 (“Adjacent 
Property”), for development of a mixed-income, multi-family residential building, including 
related amenities (“Multi-Family Development”); and to develop certain Recreational Facilities 
(as defined in Section 7(b)(iii) below) on the portion of the County Parcels that will be retained by 
the Seller (“Residue Parcel”). The actual boundaries and area of the Sale Property and the Residue 
Parcel will be determined through the development process and reflected on either a boundary line 
adjustment plat or a subdivision plat to be prepared by a licensed surveyor or other appropriate 
licensed professional (“Subdivision Plat”) and approved by the appropriate governmental 
authorities of Loudoun County, Virginia (the “County”). 

NOW, THEREFORE, Seller agrees to sell the Sale Property to the Purchaser, and 
Purchaser agrees to purchase the Sale Property from Seller in accordance with the terms and 
conditions set forth herein. 

1. Effective Date: This Contract shall be effective as of the first date by which it has 
been executed by all parties as set forth in the signature blocks below (“Effective Date”).  The 
Effective Date shall be inserted in the first paragraph of this Contract upon full execution. 

2. Incorporation of Recitals: The foregoing recitals are incorporated by reference into 
this Contract. 

3. Purchase Price:  The purchase price for the Sale Property (“Purchase Price”) is 
Fourteen Dollars and Eighty-One Cents ($14.81) per square foot, which shall be paid by Purchaser 
in readily-available funds at Closing (as set forth in Section 5).  The final Purchase Price shall be 
calculated prior to Closing based upon the actual square footage of the Sale Property as shown on 
the Subdivision Plat.  In addition, the Recreational Facilities described in Section 7(b)(iii) 
constitute a portion of the consideration for Seller’s agreement to sell the Sale Property to 
Purchaser. 

Attachment 1
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4. Deposit:  Purchaser shall make an earnest money deposit (“Initial Deposit”) in the
amount of Two Hundred Six Thousand Dollars ($206,000.00).  Within ten (10) business days after 
the Effective Date, Purchaser shall tender the Initial Deposit to the Settlement Agent identified in 
Section 5(a).  At least three (3) business days prior to the public hearing before the Board of 
Supervisors of Loudoun County, Virginia (“Board of Supervisors”) for the Rezoning Application 
(as hereinafter defined), Purchaser shall deposit Two Hundred Ninety-Four Thousand and 00/100 
Dollars ($294,000.00) (the “Additional Deposit”) with Settlement Agent (together, the Initial 
Deposit and the Additional Deposit are sometimes referred to herein as the “Deposit”).  Upon 
Purchaser’s receipt of Final Approval (hereinafter defined) of the Rezoning Application, the 
Deposit shall become non-refundable to Purchaser under any circumstances other than Seller’s 
default or the failure of a condition precedent set forth in Section 9.  Notwithstanding the foregoing, 
if the condition identified in Section 9(a)(ii) is not satisfied due to Purchaser’s failure to submit 
and diligently pursue approval of an application for the Subdivision Instruments (defined below) 
in compliance with all applicable policies, regulations and procedures, the Deposit shall remain 
non-refundable to Purchaser.  The Settlement Agent shall hold the Deposit in an interest-bearing 
escrow account until Closing.  As used in this Contract, the term Deposit shall include any interest 
accrued thereon.  At Closing, the Deposit shall be credited towards the Purchase Price.  

5. Closing:

(a) Date & Location:

(i) Closing shall occur at the office of Fidelity National Title Insurance
Company, 7130 Glen Forest Drive, Suite 300, Richmond, VA 23226; attention Mark 
Badanowski, Esq., Phone: (202) 312-5130 (the “Settlement Agent”), or at such other 
location within the Commonwealth of Virginia as may be mutually agreeable to the Parties 
and the Settlement Agent.  Closing shall occur within nine (9) months after Purchaser has 
secured Final Approval of the Rezoning Application, or such other date as may be agreed 
by the Parties (the “Closing Date”), but in no event later than December 31, 2024 (the 
“Outside Closing Date”). 

(ii) Notwithstanding anything in Section 5(a)(i) above to the contrary,
Purchaser shall have the right to extend the Outside Closing Date for a single period of 30 
calendar days by: A) delivering to Seller notice of Purchaser’s election to extend the 
Outside Closing Date prior to the Outside Closing Date; and, B) depositing with the 
Settlement Agent the sum of Fifty Thousand and No/100 Dollars ($50,000) (the “Extension 
Deposit”).  The Extension Deposit, if made, would be part of the Deposit for all purposes 
of this Contract. 

(b) Seller’s Settlement Deliverables: At Closing, Seller shall deliver to the
Settlement Agent (i) a special warranty deed conveying title to the Sale Property as required by 
Section 10(a); (ii) any affidavits, certificates or registrations as may be required by applicable state 
or federal law; (iii) other affidavits as reasonably requested by the Settlement Agent to facilitate 
Purchaser’s acquisition of title insurance in accordance with Section 10(a); (iv) an affidavit 
certifying that Seller’s representations set forth in Section 12 are true and accurate as of the date 
of Closing; and (v) such other documents as may be reasonably requested by the Settlement Agent 
or otherwise necessary to facilitate Closing of the transaction contemplated herein.  All documents 
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delivered in accordance with this subsection (b) shall be duly authorized, executed, and certified 
or notarized, as applicable. 

(c) Purchaser’s Settlement Deliverables:  At Closing, Purchaser shall deliver to 
the Settlement Agent (i) the balance of the Purchase Price and any other sums that may be due 
from Purchaser pursuant to this Section 5, in readily-available funds; (ii) any affidavits, certificates 
or registrations as may be required by applicable state or federal law; and (iii) such other 
documents as may be reasonably requested by Settlement Agent or otherwise necessary to 
facilitate Closing of the transaction contemplated herein.  All documents delivered in accordance 
with this subsection (c) shall be duly authorized, executed, and certified or notarized, as applicable. 

(d) Expenses:  Seller shall pay the cost of preparing the deed.  Purchaser shall 
pay (i) the cost of obtaining title insurance, including title examination costs; (ii) the Settlement 
Agent’s fee; and (iii) all applicable transfer and recordation fees and taxes typically paid by the 
grantee at closing.  Seller is exempt from transfer and recordation fees and taxes and, therefore, 
shall claim the applicable exemptions. 

(e) Taxes and Other Charges:  Seller is exempt from payment of real estate 
taxes; therefore, no taxes will be due from Seller at Closing.  Purchaser shall be responsible for all 
real estate taxes due for the Sale Property following the date of Closing.  Utility charges and any 
other charges customarily apportioned between the parties at settlement, if any, shall be prorated 
between Seller and Purchaser as of the date of Closing.  Any unpaid amounts due from Seller shall 
be paid at Closing from the Purchase Price. 

(f) Net Proceeds:  At Closing, the net proceeds of the Purchase Price (after 
deduction of any amounts due from Seller at Closing) shall be disbursed to Seller according to 
instructions provided by Seller to the Settlement Agent. 

(g) Possession:  Possession of the Sale Property shall be delivered to Purchaser 
at Closing.  Purchaser shall accept possession of the Sale Property “as is,” in the same physical 
condition as of the Effective Date, subject to any normal wear and tear; any reasonable alterations 
occasioned by the ongoing operation of, and/or removal of fixtures and equipment from the 
Commuter Lot in accordance with Section 8; any alterations made as a result of Purchaser’s due 
diligence activities in accordance with Section 6; and/or any other alterations as agreed by the 
Parties during the term of this Contract.   

6. Due Diligence & Right of Entry:  

(a) Purchaser shall have a period of ninety (90) days from the Effective Date 
(the “Due Diligence Period”) to conduct, obtain and review any surveys, appraisals, assessments, 
inspections, tests or reports that Purchaser reasonably deems necessary to determine the suitability 
of the Sale Property and the Residue Parcel for the Multi-Family Development and Recreational 
Facilities, respectively, including without limitation invasive engineering studies, geotechnical 
testing, soil analysis and groundwater testing, and to determine the feasibility of the transaction 
contemplated in this Contract (“Due Diligence Review”).  Within ten (10) business days after the 
Effective Date, Seller shall provide to Purchaser any non-confidential, non-proprietary documents 
in Seller’s possession pertaining to the County Parcels, including without limitation leases, service 
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agreements, environmental reports, title reports or policies, surveys, site plans, engineering and 
archaeological studies, and any other documents and materials that are reasonably requested by 
Purchaser in order to complete its Due Diligence Review.  Seller and Purchaser will agree on the 
approximate boundaries and area of the Sale Property and the Residue Parcel prior to the expiration 
of the Due Diligence Period.  

(b) Seller hereby grants to Purchaser and its designated agents, representatives 
and consultants, a right of entry to the County Parcels for the purpose of performing and 
completing Purchaser’s Due Diligence Review or other inspections or activities with respect to the 
County Parcels contemplated by this Contract.  Purchaser’s agents and consultants will exercise 
the right of entry in such a way as not to cause unreasonable damage to the County Parcels, or to 
interfere with operation of the Commuter Lot during the time period in which the Commuter Lot 
is operational.  In the event Purchaser elects to continue with the Contract following the Due 
Diligence Period, Purchaser’s right of entry will continue for the duration of the Contract to enable 
Purchaser to pursue the rezoning and development approvals required by Section 7.  Purchaser 
shall coordinate its right of entry with the Director of the County’s Department of Transportation 
and Capital Infrastructure or designee.  In the event of a successful Closing, Purchaser’s right of 
entry on the Residue Parcel will continue after Closing (which right of entry shall be deemed to 
include all such rights and privileges as may be necessary or appropriate, in Purchaser’s reasonable 
discretion, to complete the Recreational Facilities in accordance with Section 11).  Upon closure 
of the Commuter Lot (as prescribed in Section 8), Purchaser’s right of entry shall be coordinated 
with the Directors of the County’s Departments of Parks, Recreation and Community Services 
(“PRCS”) and General Services, or their respective designees. 

(c) At any time on or before the last day of the Due Diligence Period, Purchaser 
shall have the right to terminate this Contract for any reason or for no reason, in Purchaser’s sole 
discretion, by providing written notice thereof to Seller.  In the absence of such a notice, Purchaser 
shall be deemed to have elected to keep this Contract in effect.  In the event that Purchaser 
terminates this Contract pursuant to this subsection (c), the Initial Deposit shall be promptly 
returned to Purchaser and the Parties will have no further rights or obligations hereunder except 
those rights and obligations which expressly survive the termination of this Contract.  Purchaser 
shall, at its expense, (i) restore the County Parcels to their condition prior to any changes made, 
and (ii) satisfy and/or remove any liens or encumbrances against the County Parcels, as a result of 
Purchaser’s Due Diligence Review or otherwise as a result of Purchaser’s exercise of its right of 
entry pursuant to subsection (b) (collectively, “Duty to Restore”).  Purchaser’s Duty to Restore 
shall survive termination of this Contract for any reason.  Except as necessary to comply with its 
Duty to Restore, Purchaser’s right of entry shall end upon termination of this Contract for any 
reason. 

7. Rezoning and Land Development Approvals: 

(a) Rezoning:  Development of the proposed Multi-Family Development will 
require approval of a rezoning application by the Board of Supervisors, acting in its legislative 
capacity.  Purchaser has a pending rezoning application for the Adjacent Property.  Beginning on 
the Effective Date hereof, Purchaser may either modify the existing rezoning application to include 
the County Parcels or withdraw the existing rezoning application and submit a new application for 
the Adjacent Property and the County Parcels (the “Rezoning Application”).  As used herein, the 
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term “Rezoning Application” includes the proffers and concept development plan associated with 
such application.  Purchaser shall prepare, submit, and diligently pursue approval of the Rezoning 
Application solely at its own cost and expense, and in accordance with the provisions of Section 
7(b) and 7(c) below.  Upon request by Purchaser, the County Administrator or his designee shall 
sign, on behalf of Seller and in Seller’s capacity as owner of the County Parcels, (i) the land 
development application necessary to include the County Parcels as part of the Rezoning 
Application, and (ii) the final proffer statement prior to the Board of Supervisors’ public hearing, 
provided that the proposal reflected in the Rezoning Application is consistent with the terms and 
conditions of this Contract.  Notwithstanding the foregoing, if at any time prior to the Board voting 
to either approve or deny the Rezoning Application Purchaser determines that it will be unable to 
obtain approval of the Rezoning Application by the Board of Supervisors upon terms and 
conditions and subject to proffers acceptable to Purchaser in Purchaser’s sole discretion, then 
Purchaser may elect to withdraw the Rezoning Application and terminate this Contract by giving 
Seller written notice thereof, in which event the Deposit shall be returned to Purchaser, and the 
Parties will have no further rights or obligations hereunder except those rights and obligations 
which expressly survive the termination of this Contract. 

(b) Parameters of Rezoning Application:  Subject to the provisions of Section 
7(c) below, the Rezoning Application submitted by Purchaser shall include the proposed features 
and commitments described in subsections (i) through (v) below, with a layout as generally 
depicted on the Conceptual Site Plan and Pedestrian Connectivity Exhibit included as Attachments 
1 and 2 to this Contract.  Purchaser shall be responsible for all land development activities 
associated with, and construction of the improvements described in this Contract.  

(i) Multi-Family Development:  Proposal to develop up to 450 multi-family 
attached dwelling units in a five-story structure with attached structured 
parking and on-site resident amenities, plus a minimum of 6,000 square feet 
of commercial/retail space fronting on Russell Branch Parkway and a 
minimum of 3,000 square feet of additional non-residential space, as 
generally depicted on Attachment 1.  The 3,000 square feet of additional 
non-residential space shall be offered to the County and/or one or more local 
non-profit organizations free of charge, to provide services such as financial 
literacy or first-time homebuyer counseling to County residents. 

(ii) Affordability Commitments:  At least 25% of the dwelling units will be 
income restricted as described herein.  At least 15% of the dwelling units 
will be reserved for households earning up to 50% of the Area Median 
Income (AMI) and at least 10% of the dwelling units will be reserved for 
households earning up to 80% of AMI, with an affordability period of forty 
(40) years for all such units.  Affordable units will be disbursed throughout 
the building with unit sizes/bedroom counts in proportion to those for the 
market rate units.  Residents of affordable units will have access to identical 
building features and amenities as residents of market rate units.  The 
affordability commitments will be secured by a declaration of covenants, 
deed restrictions, and/or other means acceptable to the Loudoun County 
Department of Housing and Community Development. 
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(iii) Recreational Facilities:  As part of the Rezoning Application, Purchaser 
shall propose to construct (x) a connection to the Linear Parks and Trails 
system along the Broad Run frontage of the Residue Parcel and the Adjacent 
Property; (y) a kayak launching dock, with related parking and 
loading/unloading areas on the Residue Parcel and vehicular access from 
Russell Branch Parkway; (z) a new pedestrian/bicycle trail from Russell 
Branch Parkway to the new trailhead on the Residue Parcel, all at no cost to 
Seller, and which may include accessibility features (collectively, the 
“Recreational Facilities”).  Purchaser shall consult with PRCS to determine 
the locations and designs of the Recreational Facilities.  Purchaser shall post 
bonds in forms reasonably acceptable to the County Attorney or his 
designee to guarantee completion of the Recreational Facilities prior to 
approval of a site plan for such facilities.  

(iv) Offsite Sidewalk/Trail:  As part of the Rezoning Application, Purchaser 
shall propose to construct missing links in the existing off-site shared-use 
path and sidewalk along Russell Branch Parkway between the County 
Parcels and Loudoun County Parkway, approximately in the locations 
identified as “Proposed Sidewalk” and “Proposed Hiker/Biker Trail” on 
Attachment 2 and at no cost to Seller (collectively, the “Offsite Pedestrian 
Improvements”).  Maintenance of such improvements may be addressed 
through proffers submitted as part of the Rezoning Application.  Purchaser 
will commit to make a good faith effort to acquire any necessary easements 
and/or rights-of-way, if applicable, to construct the Offsite Pedestrian 
Improvements.  The Parties anticipate that the proffers submitted with the 
Rezoning Application will include language similar to that customarily 
found in other proffer statements for offsite pedestrian improvements 
regarding good faith efforts to acquire offsite easements and right-of-way; 
option for the Board of Supervisors to acquire such easements and right-of-
way by eminent domain, if appropriate; and option for “cash-in-lieu” 
contribution to the County if acquisition of easements or right-of-way is not 
possible or economically feasible, or if the Board of Supervisors chooses, 
for any reason, not to pursue eminent domain. 

(v) Timing of Development:  Purchaser shall develop the Recreational Facilities 
and Offsite Pedestrian Improvements described in subsections (iii) and (iv) 
above contemporaneously with the Multi-Family Development, in 
accordance with specific triggers identified in the proffers.   

(vi) Applicable Policies and Regulations: Such other components and 
commitments as necessary or appropriate in accordance with applicable 
land use and development policies and regulations. 

(c) Parties’ Acknowledgement Regarding Rezoning:  By executing this 
Contract, Purchaser acknowledges and agrees that (i) review of a rezoning application is a 
legislative function of the Board of Supervisors; and (ii) nothing in this Contract is intended to, 
and no provision shall be interpreted as, imposing an obligation upon the Board of Supervisors to 
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approve the Rezoning Application or any other legislative application.  Further, by executing this 
Contract, Purchaser and Seller acknowledge and agree that, as a result of the application review 
(by County staff and the appropriate referral agencies) and public hearing processes, the details 
and layout of the final proffers and concept development plan associated with the Rezoning 
Application and submitted for Board of Supervisors’ decision may vary from the general 
parameters outlined in Section 7(b) and the layouts shown on Attachments 1 and 2.  In the event 
Purchaser determines that the costs associated with the improvements described in Sections 
7(b)(iii) and (iv) above (including easement or right-of-way acquisition) would be cost prohibitive 
to Purchaser’s development of the Multi-Family Development, upon submitting documentary 
evidence of such costs to the County, Purchaser may propose for Board of Supervisors’ 
consideration alternate improvements and/or a lump sum payment to the County in lieu of such 
improvements.  A proposal for alternate improvements or payment in lieu of such improvements 
(including easement or right-of-way acquisition) should be reflected in a proffer statement 
submitted during the review process for the Rezoning Application.  Nonetheless, to the extent 
feasible, Purchaser shall pursue approval of the Rezoning Application in accordance with all 
applicable policies, regulations and procedures, and in a manner that is substantially and materially 
consistent with the terms and conditions of this Contract, subject to any modifications or 
adjustments necessitated by, or resulting from the application process as set forth in this Section 
7(c).   

(d) Administrative Land Development Applications:  Purchaser shall, solely at 
its own cost and expense, prepare, submit and diligently pursue approval of an appropriate 
application for approval of a Subdivision Plat and accompanying deed (collectively, the 
“Subdivision Instruments”) to separate the Sale Property and the Residue Parcel, such that Seller 
may convey fee simple title to the Sale Property to Purchaser.  Purchaser shall, solely at its own 
cost and expense, prepare, submit and diligently pursue approval of a site plan application for 
development of the Multi-Family Development and the Recreational Facilities (the “Site Plan”), 
and any other land development or permit applications necessary for construction of the Multi-
Family Development and the Recreational Facilities.  Upon request by Purchaser, the County 
Administrator or his designee shall execute any land development or permit application, or other 
document reasonably required to be signed by the fee simple owner of the County Parcels, in order 
to pursue development of the County Parcels, or any portion thereof, consistent with the terms and 
conditions of this Contract and in accordance with the approved Rezoning Application.  Purchaser 
may submit applications for the Subdivision Instruments and/or the Site Plan to the County’s 
Department of Building and Development for review and processing prior to approval of the 
Rezoning Application; however, Purchaser acknowledges that final review and approval of the 
applications for the Subdivision Instruments and Site Plan cannot occur unless and until the 
Rezoning Application has been approved by the Board of Supervisors.  

(e) Land Development Bonds & Fees:  In developing the Multi-Family 
Development, Recreational Facilities, and other improvements in accordance with this Contract 
and the approved Rezoning Application, Purchaser shall comply with all applicable federal, state, 
and local development regulations, including but not limited to the Loudoun County Zoning 
Ordinance, Land Subdivision and Development Ordinance, and Facilities Standards Manual.  
Purchaser shall post all bonds and pay all applicable fees required by such regulations.  
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8. Commuter Lot: The County will cease operations at the Commuter Lot within 90 
days after Final Approval of the Rezoning Application (as defined in Section 9(a)) or such longer 
time as may be agreed by the Parties, but in no event later than the Closing Date.  Seller may 
remove any fixtures or equipment from the Sale Property prior to Closing, and any fixtures or 
equipment remaining on Sale Property on the Closing Date shall convey to Purchaser at Closing.  
After Closing, Seller shall not be responsible for removing any fixtures or equipment from the Sale 
Property, and Purchaser may dispose of any remaining fixtures or equipment.   

9. Conditions Precedent: 

(a) General Contingencies:  Neither Party shall have an obligation to proceed 
to Closing unless and until (i) Purchaser has secured Final Approval of the Rezoning Application 
with proffers made by Purchaser and accepted by the Board of Supervisors in its legislative 
capacity; and (ii) the Subdivision Instruments have been approved by the County and recorded 
among the land records of Loudoun County, Virginia, in accordance with applicable County 
ordinances.  Notwithstanding the foregoing, if Purchaser structures the Subdivision Instruments in 
a manner that combines the Sale Property with the Adjacent Property into a consolidated parcel, 
without first creating and recording the Sale Property as a legal lot of record, then condition (ii) 
above will be deemed satisfied if the Subdivision Instruments have been approved as to form by 
the County and are ready for execution and recordation at Closing.  With respect to the Rezoning 
Application, “Final Approval” means that the Board of Supervisors has approved the Rezoning 
Application and either the time for appeal has expired with no appeal being filed or all available 
appeals have been resolved in Purchaser’s favor.   

(b) Purchaser’s Contingencies:  In addition to the conditions identified in 
subsection (a) above, Purchaser’s obligation to proceed to Closing is contingent upon satisfaction 
of each of the following conditions as of the Closing Date: 

(i) The title company shall be committed to issuing to Purchaser an owner’s 
policy of title insurance insuring Purchaser’s ownership of the Sale Property 
in accordance with Section 10 of this Contract, subject only to the Permitted 
Exceptions, down-dating the effective date to the Closing Date and 
confirming that all requirements to the issuance of such title policy have 
been satisfied; 

(ii) The Seller shall have ceased all operations at the Commuter Lot in 
accordance with the requirements of Section 8; 

(iii) Subject to Section 5(g) of this Contract, Seller shall not make (or cause to 
be made) any change to the County Parcels that would prevent or materially 
impair development of the Multi-family Development and Recreational 
Facilities as contemplated in this Contract; 

(iv) Neither the County Parcels nor any part thereof or interest therein shall have 
been taken by execution or other process of law in any action prior to 
Closing; 

(ix) Seller has satisfied all of its Closing obligations pursuant to Section 5; and 



 

9 
 

(x) The representations and warranties made by Seller in Section 12 shall be 
true and correct in all material respects on and as of the Closing Date as if 
such representations had been made on and as of the Closing Date. 

(c) Failure of General Contingencies:  In the event that any contingency to 
Closing set forth in Section 9(a) is not satisfied at or prior to the Closing Date, either Party shall 
be permitted to (i) terminate this Contract by written notice to the other Party, in which event the 
Deposit will be promptly returned to Purchaser, and the Parties will have no further rights or 
obligations hereunder except those rights and obligations which expressly survive the termination 
of this Contract, or (ii) waive such condition to the extent in favor of such waiving Party, in its 
sole discretion, and proceed to Closing.  Notwithstanding the foregoing, in the event the condition 
identified in Section 9(a)(ii) is not satisfied due to Purchaser’s failure to submit and diligently 
pursue approval of an application for the Subdivision Instruments in compliance with all applicable 
policies, regulations and procedures, Purchaser shall not be entitled to a return of its Deposit. 

(d) Failure of Purchaser’s Contingencies:  In the event that any contingency to 
Purchaser’s obligation to proceed to Closing set forth in Section 9(b) is not satisfied at or prior to 
the Closing Date, Purchaser shall be permitted to (i) terminate this Contract by written notice to 
Seller, in which even the Deposit will be promptly returned to Purchaser, and the Parties will have 
no further rights or obligations hereunder except those rights and obligations which expressly 
survive the termination of this Contract, or (ii) waive such condition in its sole discretion and 
proceed to Closing.  

10. Title; Survey: 

(a) At Closing, Seller shall convey to Purchaser good and marketable fee 
simple title to the Sale Property, by special warranty deed, subject only to the Permitted Exceptions 
(defined below).  It shall be a condition of Closing that title to the Sale Property shall be insurable 
at regular rates by a title insurance company of Purchaser’s selection authorized to do business in 
the Commonwealth of Virginia. 

(b) During the Due Diligence Period, Purchaser shall obtain a title insurance 
commitment (“Title Commitment”), and if desired by Purchaser, a survey of the Sale Property 
(“Survey”).  Purchaser shall identify in writing to Seller not later than fifteen (15) days prior to the 
expiration of the Due Diligence Period any matters reflected on the Title Commitment or Survey 
which are not permitted and are unacceptable to Purchaser, and such notice shall include a copy 
of the Title Commitment and all exceptions identified in the notice (the “Title Objections”).  Any 
title exceptions reflected on the Title Commitment, and any objections to matters on the Survey, 
which are not identified by Purchaser as Title Objections in the time period provided above shall 
be conclusively deemed to be acceptable to Purchaser (the “Permitted Exceptions”).  Within ten 
(10) business days after receiving the Title Objections from Purchaser (the “Title Response 
Period”), Seller shall deliver written notice to Purchaser advising Purchaser whether or not Seller 
will cure all or any of the Title Objections identified by Purchaser (the “Response Notice”).  
Seller’s failure to deliver the Response Notice to Purchaser within the Title Response Period shall 
be conclusively deemed to constitute an election by Seller not to cure the Title Objections.  If 
Seller elects (or is deemed to have elected) not to cure any Title Objections identified by Purchaser, 
then Purchaser’s failure to terminate this Contract prior to the expiration of the Due Diligence 
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Period above shall be deemed a waiver by Purchaser of all Title Objections which Seller has 
elected (or is deemed to have elected) not to cure, in which event such waived Title Objections 
shall be deemed to be Permitted Exceptions for all purposes under this Contract. 

(c) Purchaser reserves the right to identify as Title Objections any liens, 
easements or other encumbrances pertaining to the Sale Property first arising after the effective 
date of the Title Commitment or the Survey (if Purchaser obtains a Survey during the Due 
Diligence Period), which are not permitted and are unacceptable to Purchaser in accordance with 
the foregoing provisions of this Section 10 (the “Subsequent Title Objections”).  Purchaser may 
deliver written notice to Seller of any Subsequent Title Objections within fifteen (15) days after 
Purchaser obtains actual knowledge of the existence thereof (and any such new matters which are 
not identified as Subsequent Title Objections by delivery of written notice by Purchaser to Seller 
within such fifteen (15) day period shall thereafter be conclusively deemed to be Permitted 
Exceptions for all purposes under this Contract).  If Purchaser delivers written notice to Seller of 
Subsequent Title Objections as set forth above, then within ten (10) business days after receiving 
any Subsequent Title Objections from Purchaser (the “Subsequent Response Period”), Seller shall 
deliver written notice to Purchaser advising Purchaser whether or not Seller will cure all or any of 
the Subsequent Title Objections identified by Purchaser (the “Subsequent Response Notice”).  
Seller’s failure to deliver the Subsequent Response Notice to Purchaser within the Subsequent 
Response Period shall be conclusively deemed to constitute an election by Seller not to cure the 
Subsequent Title Objections.  If Seller elects (or is deemed to have elected) not to cure any 
Subsequent Title Objections identified by Purchaser, then Purchaser shall have the right, within 
five (5) business days after the date of such election (or deemed election, whichever is earlier) by 
Seller, to elect to terminate this Contract upon written notice to Seller, whereupon the Deposit shall 
be promptly returned to Purchaser and the Parties will have no further rights or obligations 
hereunder except those rights and obligations which expressly survive the termination of this 
Contract.  Purchaser’s failure to terminate this Contract in accordance with the preceding sentence 
shall be deemed a waiver by Purchaser of all Subsequent Title Objections which Seller has elected 
(or is deemed to have elected) not to cure, in which event such waived Subsequent Title Objections 
shall be deemed to be Permitted Exceptions for all purposes under this Contract.  The Closing Date 
shall be automatically extended to allow for the time periods set forth in this Section 10(c), if and 
as applicable. 

(d) If Seller agreed to cure any Title Objections or Subsequent Title Objections 
and failed to do so on or before the Closing Date, then such failure shall be deemed a default by 
Seller under this Contract.  Notwithstanding, Purchaser in its sole discretion may waive Seller’s 
obligation to cure such Title Objections or Subsequent Title Objections by delivering written 
notice thereof to Seller, in which event Purchaser and Seller may proceed to Closing and Seller 
will not be deemed to be in default hereunder.  

(e) Notwithstanding the foregoing or anything to the contrary in this Contract, 
(i) the Permitted Exceptions shall only be those matters which Purchaser is deemed to have 
approved or has approved in writing in accordance with Section 10(b) and Section 10(c) of this 
Contract, and (ii) Seller shall be required to cause to be released all mortgages, liens and other 
encumbrances of ascertainable amounts encumbering the Sale Property (“Monetary Liens”) on or 
before the Closing Date, at Seller’s sole cost and expense (and Purchaser shall not be obligated to 
object to any such Monetary Liens), except for any Monetary Liens arising as a result of 
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Purchaser’s tests, studies or other activities conducted by Purchaser on the County Parcels (all of 
which shall be Purchaser’s responsibility).   

11. Construction of Recreational Facilities:  Purchaser shall construct the Recreational 
Facilities on the Residue Parcel at Purchaser’s sole cost and expense, and in accordance with the 
approved Rezoning Application, Site Plan and all applicable development regulations and legal 
requirements.  To the extent not deemed granted by this Contract, Seller will grant Purchaser and 
its contractors, subcontractors, and agents any easements or rights of access as reasonably 
necessary to construct the Recreational Facilities in accordance with the approved Rezoning 
Application, applicable development ordinances and regulations, and approved land development 
applications and permits, and in accordance with the terms of this Contract.  Purchaser warrants 
for a period of one (1) year following Final Completion of the Recreational Facilities (the 
“Warranty”) that materials and equipment provided by Purchaser and incorporated therein will be 
free from defects not inherent in the quality required or permitted and that Recreational Facilities 
will be constructed in a good and workmanlike manner consistent with industry standards. After 
the later of Final Completion and the release of all bonds securing the Recreational Facilities, 
Purchaser shall have no further obligations for the Recreational Facilities.  The one-year Warranty 
expressed in this Section 11 represents the sole and exclusive warranty provided by the Purchaser 
and its contractors in connection with construction of the Recreational Facilities.  The Warranty 
expressly excludes (i) compliance with any applicable accessibility requirements (as it relates to 
the Recreational Facilities identified in Section 7(b)(iii)(x, y)), (ii) remedy for damage, non-
performance, or defect caused by abuse, modifications or alterations to the Recreational Facilities 
not executed by Purchaser or its contractors, or (iii) improper or insufficient maintenance, 
improper operation, or normal wear and tear and normal usage (the “Warranty Exclusions”).  THE 
PURCHASER MAKES NO, AND EXPRESSLY EXCLUDES, ALL OTHER EXPRESS AND 
IMPLIED WARRANTIES INCLUDING, WITHOUT LIMITATION, IMPLIED WARRANTIES 
OF HABITABILITY, MERCHANTABILITY AND FITNESS FOR A PARTICULAR 
PURPOSE.   In the event Purchaser constructs alternate facilities in lieu of the Recreational 
Facilities, as contemplated in Section 7(c), the provisions of this Section 11 shall apply to any such 
facilities constructed on the Residue Parcel. 

(a) Construction Oversight:  Seller shall have the right, subject to safety rules 
of general applicability, to observe and inspect Purchaser’s construction and development 
activities on the Residue Parcel for the purpose of ensuring that the same are being performed 
substantially in accordance with the terms and conditions of this Contract and all applicable 
development regulations and legal requirements.  Seller and Purchaser shall each designate a 
“Construction Manager” to serve as the primary point of contact for the activities described in this 
Section 11.  Seller’s Construction Manager shall be permitted to attend construction meetings 
between the Purchaser and its contractors and/or consultants to the extent such meetings relate to 
construction and development of the Recreational Facilities, or otherwise occurring on the Residue 
Parcel.  Seller’s Construction Manager must comply with all safety directions provided by 
Purchaser’s contractor while on the Residue Parcel during active construction operations.  No such 
observation or attendance by Seller’s Construction Manager or other representatives of Seller shall 
impose upon Seller responsibility for any failure by Purchaser to observe any legal requirements 
or safety practices in connection with such construction, or constitute an acceptance of any work 
that does not comply in all respects with the applicable development approvals and regulations, 
other applicable legal requirements, or the provisions of this Contract.  However, Seller’s 
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Construction Manager will use reasonable efforts to notify Purchaser in the event the Construction 
Manager observes any issues or problems in connection with Purchaser’s construction and 
development activities.  

(b) Indemnification:  Purchaser shall indemnify, defend and hold Seller 
harmless from and against all claims, actions, liabilities, demands, mechanics liens, materialmen’s 
liens, losses, or damages of any kind, including costs incurred and reasonable attorney’s fees, 
arising as a result of the negligent act or omission or the willful misconduct of Purchaser, its 
contractors, subcontractors or any tier of supplier of any contractor or subcontractor with respect 
to work performed by or on behalf of Purchaser on the Residue Parcel pursuant to this Contract; 
provided, however, that such claims, actions, liabilities, demands, mechanics liens, losses, or 
damages were not incurred, suffered, or asserted as a result of the entry on the Residue Parcel by, 
work performed by, or the negligence or willful misconduct of Seller, or its assigns, contractors, 
agents, employees, licensees or invitees.  The provisions of this Section 11(b) shall also apply to 
any work performed by or on behalf of Purchaser on the County Parcels or the Sale Property prior 
to Closing. 

(c) Contractor Insurance:  All firms contracting or subcontracting for work on 
the Residue Parcel shall, if applicable, be registered and licensed in the Commonwealth of 
Virginia.  Purchaser shall obtain and maintain, or require each contractor engaged by Purchaser in 
connection with any construction activities on the Residue Parcel to obtain and maintain, and cause 
their subcontractors to obtain and maintain, during the course of their activities on the Residue 
Parcel, insurance coverages of the types and in the amounts and on and subject to the terms and 
conditions specified on Attachment 3 to this Contract, except as otherwise agreed from time to 
time by Seller.  Certificates of such coverages shall be delivered to Seller prior to any entry upon 
the Residue Parcel by such contractor or any subcontractor thereof. 

(d) Substantial & Final Completion:  The Recreational Facilities shall be 
deemed “substantially complete” (“Substantial Completion”) upon the completion of all material 
elements comprised thereof in accordance with the approved Rezoning Application and Site Plan 
and all applicable development regulations and legal requirements.  When Purchaser considers the 
Recreational Facilities to be substantially complete, Purchaser shall request in writing, addressed 
to the Construction Manager, that Seller perform an inspection to confirm Substantial Completion.  
Following the inspection, the Construction Manager shall notify Purchaser in writing either that 
the Recreational Facilities are substantially complete or that the Recreational Facilities are not 
substantially complete and provide detailed reasons for this determination.  Seller may issue a 
written notice of Substantial Completion subject to a list of items (“Punch List”), if any, that 
Purchaser must complete or correct in order for the Recreational Facilities to be deemed “finally 
complete” and to be accepted as such by Seller.  When Purchaser considers the Punch List to be 
complete, Purchaser shall request that Seller perform an inspection to confirm “Final Completion”, 
following the same process prescribed herein for Substantial Completion.   

12. Seller’s Representations and Warranties:  Seller represents and warrants the 
following as of the Effective Date and again as of the Closing Date: 

(a) This Contract and all agreements, instruments and documents herein 
provided to be executed or to be caused to be executed by Seller are and on the Closing Date will 
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be duly authorized, executed and delivered by and binding upon Seller.  All action necessary to 
authorize the execution, delivery and performance of this Contract by Seller has been taken, and 
such action has not been rescinded or modified. The person signing this Contract on behalf of 
Seller has been duly authorized to sign and deliver this Contract on behalf of Seller. Upon the 
execution of this Contract, this Contract will be legally binding upon Seller, enforceable in 
accordance with its terms. Seller has the authority to enter into this Contract and to convey the 
Sale Property without the consent, approval or joinder of any other person or party. 

(b) Execution and performance of this Contract by Seller does not conflict with 
or breach any agreement or other obligation of Seller. 

(c) To the best of Seller’s knowledge, the County Parcels and all structures and 
operations on the County Parcels fully comply with federal, state, and local environmental laws, 
regulations and requirements. There are no wetlands, oil or gas wells (capped or uncapped) or 
underground storage tanks (in use or abandoned) on or about the County Parcels, and any 
previously existing underground storage tanks on or about the County Parcels were removed in 
compliance with all applicable laws, rules, regulations and orders. Neither Seller, nor to Seller’s 
knowledge, any prior owner or occupant has: (i) caused or permitted, and Seller has received no 
notice and has no knowledge of, the generation, manufacture, refinement, transportation, 
treatment, storage, deposit, release, salvage, installation, removal, disposal, transfer, production, 
burning or processing of Hazardous Substances (hereinafter defined) or other dangerous or toxic 
substances or solid wastes on, under or about the County Parcels; (ii) caused or permitted, and 
Seller has received no notice and has no knowledge of, the Release (hereinafter defined) or 
existence of any Hazardous Substance on, under or affecting the County Parcels; or (iii) caused or 
permitted, and Seller has received no notice and has no knowledge of, any substances or conditions 
on, under or affecting the County Parcels which may support any claim or cause of action, whether 
by any governmental agency or any other person, under any applicable federal, state, or local law, 
rule, ordinance or regulation. For the purpose of this Contract, the terms “Hazardous Substances” 
and “Release” shall have the same meaning as set forth in the Comprehensive Environmental 
Response, Compensation and Liability Act of 1980, 42 U.S.C. Sections 9601 et. seq.; provided, 
however, that the definition of Hazardous Substances shall also include petroleum and related by-
products, hydrocarbons, radon, asbestos, urea formaldehyde and polychlorinated biphenyl 
compounds. 

(d) Seller has not received notice of any violations of law, regulations, orders, 
or other requirements of any governmental department or authority having jurisdiction over, or 
affecting, the County Parcels.   

(e) There are no legal actions, suits, or other legal or administrative proceedings 
relating to or arising from the ownership, operation, use or occupancy of the County Parcels 
pending or, to the best of Seller’s knowledge, threatened against Seller or the County Parcels in 
any court or by or before any federal, state or local governmental agency, board, commission or 
other instrumentality; and there are no existing boundary, water, or drainage disputes of which the 
Seller has any knowledge. 

(f) No special assessments have been levied or are pending against the County 
Parcels or any portion thereof, and Seller has no knowledge of any intended assessments. 
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(g) There is no pending or, to the best of Seller’s knowledge, threatened 
condemnation or similar proceeding affecting the County Parcels or any part thereof. 

(h) The County Parcels are free and clear of all mechanic’s liens, and no work 
has been performed or is in progress by Seller, and no materials have been furnished to the County 
Parcels, which might give rise to mechanic’s, materialman’s or other liens against the County 
Parcels or any portion thereof. 

(i) There are no adverse parties in possession of the County Parcels or of any 
part thereof and no parties in possession thereof except Seller, and no party has been granted any 
license, lease or other right relating to the use or possession of the County Parcels. 

(j) There are no contracts or other obligations outstanding for the sale, 
exchange or transfer of the County Parcels or any portion thereof.  There is no agreement of sale 
or option or right of first refusal or right of first offer or similar agreement with respect to the 
County Parcels giving any party a right to purchase all or any interest in the County Parcels, except 
for this Contract.  

(k) Seller does not have knowledge of any other materially adverse fact or 
condition affecting, or threatening to affect the County Parcels, or any portion thereof, that has not 
been disclosed to Purchaser in writing. 

(l)  There are no agreements with third parties for the operation of the 
Commuter Lot on the County Parcels that will not terminate as to the Sale Property on or before 
the Closing Date. 

13. Seller’s Covenants:   

(a) Affirmative Covenants:  Between the Effective Date and the Closing Date 
Seller shall (i) comply with any notices of violations of law, regulations, orders, or other 
requirements of any governmental department or authority having jurisdiction over, or affecting, 
the County Parcels, and deliver to Purchaser a copy of such notices received following the 
Effective Date within five (5) business days after Seller’s receipt thereof; (ii) perform, when due, 
all of its obligations under existing contracts, governmental approvals and other agreements 
relating to the Property; and (iii) promptly advise Purchaser in writing of any facts of which Seller 
becomes aware indicating the inaccuracy of any of the representations or warranties of Seller 
contained in this Contract. 

(b) Negative Covenants:  Between the Effective Date and the Closing Date, 
Seller shall not (i) grant any leases or discretionary lease renewals, easements, rights-of-way, 
voluntary liens or other encumbrances over or through the County Parcels (except for purposes of 
complying with the terms of this Contract); (ii) construct or install any improvements on the 
County Parcels or allow any existing improvements or natural deposits, resources or vegetation 
thereon to be wasted, removed, sold or in any way encumbered (except for purposes of complying 
with the terms of this Contract); (iii) consent to or apply for any change in zoning or other 
governmental approval with respect to the County Parcels (except as contemplated in this 
Contract); nor (iv) use or allow the use of the County Parcels for staging, dumping, burying, 
stockpiling or similar activities, without the consent of Purchaser. 
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14. Defaults: 

(a) Default by Purchaser.  In the event Purchaser fails to satisfy any of its 
Closing obligations as prescribed in Section 5 of this Contract, including but not limited to timing 
of Closing, and such failure is not cured within ten (10) days after receiving notice of such failure 
from Seller, Purchaser shall be in default.  In the event of such default by Purchaser, Seller, as 
Seller’s sole and exclusive remedy for such default, shall be entitled to terminate this Contract by 
written notice to Purchaser and receive the Deposit, it being agreed between Purchaser and Seller 
that (i) such sum shall be liquidated damages for a default by Purchaser hereunder because of the 
difficulty, inconvenience, and uncertainty of ascertaining actual damages for such default; (ii) the 
amount of the Deposit as liquidated damages is fair and equitable; and (iii) Seller expressly waives 
the right to exercise any and all other rights available at law or in equity for such default, including, 
but not limited to, the right to sue Purchaser for additional damages or specific performance; and 
thereafter this Contract shall be null and void, and neither Party shall have any further obligations 
hereunder, except for such obligations that expressly survive the termination of this Contract.  The 
waiver of remedies reflected in this Section 14(a) applies solely to a default by Purchaser 
concerning its Closing obligations in Section 5. 

(b) Default by Seller.  Notwithstanding any provisions of this Contract to the 
contrary, in the event of a breach of a representation or warranty or a default hereunder by Seller, 
and the same is not cured within ten (10) days after receiving notice thereof from Purchaser, then 
Purchaser shall have the right, at its sole option, to pursue either of the following remedies at its 
sole option: (i) to terminate this Contract, in which event the Deposit and all other monies and 
documents deposited by Purchaser shall be promptly returned to Purchaser, and neither Party shall 
have any further obligations hereunder, except for such obligations that expressly survive the 
termination of this Contract; or (ii) to sue Seller for specific performance of Seller’s obligation to 
convey the Sale Property to Purchaser in accordance with the terms of this Contract.  Purchaser 
expressly waives the right to exercise any and all other rights available at law or in equity, except 
as set forth in this Section 14(b). 

(c) Attorney’s Fees.  In the event of a default or legal action arising from or 
relating to this Contract, each Party shall pay its own costs and attorney’s fees incurred as a result 
of such default or action. 

15. Risk of Loss; Condemnation:  The risk of loss or damage to the County Parcels by 
fire, flood or other casualty and/or condemnation affecting the County Parcels is assumed by Seller 
until the Closing Date.  Seller shall maintain insurance for the County Parcels at the same level in 
effect prior to this Contract, at its cost through the Closing Date.  In the event of substantial loss 
or damage to the County Parcels prior to Closing, or a proceeding for the taking or proposed 
condemnation or taking of any portion of the County Parcels by eminent domain, Purchaser may, 
at its option, either (i) terminate this Contract by written notice to Seller, in which event the Deposit 
will be promptly returned to Purchaser, and the Parties will have no further rights or obligations 
hereunder except those rights and obligations which expressly survive the termination of this 
Contract; or (ii) affirm the Contract. 

16. Exercise of Seller’s Rights under this Contract:  The County Administrator or his 
designee, is authorized to take such action on behalf of the Seller as the County Administrator or 
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his designee determine to be reasonable and necessary to exercise the rights of the Seller under 
this Contract and/or to facilitate the transaction contemplated herein.  In exercising such authority, 
the County Administrator shall consult with Seller as appropriate. 

17. Assignment:  This Contract shall be binding upon and inure to the benefit of Seller 
and Purchaser, and their respective heirs, executors, personal representatives, successors and 
assigns. Purchaser may assign its rights hereunder to an affiliated entity or an entity under common 
control with Purchaser, and upon acceptance of any such assignment by the assignee and the 
assumption of Purchaser’s obligations hereunder, Purchaser shall not be relieved of all duties and 
obligations hereunder prior to Closing.  Notwithstanding the foregoing, if Purchaser assigns this 
Contract prior to Closing, then Purchaser (but not such assignee of Purchaser) will be relieved of 
and released from all obligations hereunder from and after Closing.  To be valid with respect to 
the rights and obligations of Seller, the assignment document must expressly state that assignee 
assumes the obligations of Purchaser under this Contract, and that Seller is an intended third-party 
beneficiary of such assignment. 

18. Notices:  Any notice, consent, approval or communication given pursuant to the 
provisions of this Contract shall (except where otherwise expressly permitted by this Contract) be 
in writing, addressed as described below, and shall be: (a) delivered by a nationally recognized 
overnight courier for delivery the following Business Day, in which case notice shall be deemed 
delivered the date such notice is deposited with such courier; or (b) by email, in which case notice 
shall be deemed delivered when sent, provided that email notice shall not be effective unless 
receipt is confirmed or a copy of such notice is sent in accordance with clause (a) of this sentence. 
Such notices shall be given to the Parties at the following addresses: 

SELLER: Board of Supervisors of Loudoun County, Virginia 
1 Harrison Street, SE, 5th Floor 
P.O. Box 7000 
Leesburg, Virginia 20175-7500 
Attention: County Administrator 

with a copy to Courtney R. Sydnor, Sr. Deputy County Attorney 
1 Harrison Street, SE, 5th Floor 
P.O. Box 7000 
Leesburg, VA  20177-7000 
courtney.sydnor@loudoun.gov 

PURCHASER: NRP Properties LLC 
Attn: Joseph Torg 
9801 Washington Blvd., Suite 310 
Gaithersburg, MD 20878 
Phone: (203) 258-8009 
Email: jtorg@nrpgroup.com 
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with a copy to  Bryan H. Guidash 
Walsh, Colucci, Lubeley & Walsh, P.C. 
4310 Prince William Parkway, Suite 300 
Prince William, Virginia 22192 
Email: bguidash@thelandlawyers.com 
 

and to NRP Properties LLC 
c/o The NRP Group LLC 
Attn: Noam Magence, General Counsel 
1228 Euclid Avenue, 4th Floor 
Cleveland, Ohio 44115 
Phone: (216) 584-0660 
Email: Legal_Land_Notices@nrpgroup.com 

 
Settlement Agent See Section 5(a). 

 
or to such other address or contact person as each Party may direct in writing. 

19. Miscellaneous: 

(a) Personal Liability:  No principal, officer, member, agent or employee of 
either Party shall have any personal liability hereunder. 

(b) Severability: The provisions of this Contract shall be deemed severable.  If 
any provision of this Contract is held to be invalid, void or unenforceable, in whole or in part, by 
a court of competent jurisdiction, the remaining provisions shall not be affected thereby and shall 
continue in full force and effect. 

(c) Calendar Days:  Except as otherwise provided herein, all time periods set 
forth in this Contract shall be counted as calendar days.  If any specified time period ends on a 
weekend or legal holiday, the time period shall extend until the next day that is not a weekend or 
legal holiday. 

(d) Time of Essence:  Time is of the essence as to all time periods set forth in 
this Contract, including any future amendments. 

(e) Binding Effect:  The parties to this Contract agree that it shall be binding 
upon them, and their respective personal representatives, successors and permitted assigns.  The 
headings used in this Contract are for convenience only and do not constitute part of this Contract. 

(f) Entire Agreement/No Oral Modification:  This Contract constitutes the 
entire agreement among the Parties and may not be modified except by written document executed 
by all of the Parties. 

(g) No Broker’s Commission:  Seller and Purchaser each warrant to the other 
that they have not dealt with any agent or broker with respect to the transaction contemplated in 
this Contract.  In the event that any claim for commission or finder’s fee is brought by any person 
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or entity whatsoever as a consequence of the transaction contemplated hereby, the Party who 
contracted with, consulted or otherwise engaged the services of such agent shall be solely liable 
for the payment of the claimed commission or fee. 

(h) Governing Law & Venue:  This Contract shall be governed by the laws of 
the Commonwealth of Virginia without regard to any conflict or choice of law principles.  
Exclusive venue for any action arising from or relating to this Contract shall lie in the courts of 
Loudoun County, Virginia. 

(i) Survival:  Except as may otherwise be provided herein, all provisions of this 
Contract shall survive Closing.  If any of the provisions set forth in the final proffers accepted by 
the Board of Supervisors in connection with the Rezoning Application conflict with the terms of 
this Contract, then such provisions of the final proffers shall control. 

(j) Proffer Allocation:  The Parties acknowledge that in the event the Rezoning 
Application is approved, the proffers accepted with the approved application will be binding upon 
the respective property owners and their successors and assigns.  Nonetheless, the Parties explicitly 
acknowledge and agree that as between Purchaser and Seller, and in accordance with Sections 7 
and 11 above, Purchaser shall be responsible for development and construction of the Multi-
Family Development, the Recreational Facilities, and the Offsite Sidewalk/Trail as approved in 
the proffers; or for compliance with any alternate proffers that may be approved as described in 
Section 7(c). 

kj) Counterparts:  This Contract shall be executed electronically and/or in 
counterparts.  Execution in counterparts shall not affect or alter the validity of this Contract or the 
rights and responsibilities of the parties hereto. 

(l) Recordation:  Either party may record a memorandum of this Contract at its 
own expense in the Office of the Clerk of the Circuit Court of Loudoun County, Virginia. 

 

[Signatures appear on following page]  
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The parties hereto have executed this Contract as of the Effective Date. 
 

SELLER: 
 
BOARD OF SUPERVISORS OF LOUDOUN 
COUNTY, VIRGINIA  
 
By:       
Name:       
Title:       
 
 
 
 
PURCHASER: 
 
NRP PROPERTIES LLC, 
an Ohio limited liability company 
 
 
 
By:       

Ken Outcalt 
Authorized Signatory 

 

 

 

 

 

(Signature page to Contract of Sale for Portion of 45151 Russel Branch Parkway, Loudoun 
County, Virginia)
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RECEIPT OF INITIAL DEPOSIT 
AND AGREEMENT OF SETTLEMENT AGENT 

The Settlement Agent hereby acknowledges the receipt of the following: 

(i) one (1) fully signed and executed copy of this Contract; and 

(ii) the Initial Deposit in the amount of $206,000.00. 

The Title Company hereby agrees to hold the Deposit in an interest bearing account as 
contemplated by this Contract and to dispose of such funds in strict accordance with the terms and 
provisions of this Contract. 

FIDELITY NATIONAL TITLE INSURANCE 
COMPANY 

By: ___________________________________ 
Name (Print): ___________________________ 
Title: __________________________________ 
Date: __________________________________ 
 
Escrow #: ___________________________ 
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